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Notice was provided and on COctober 18, 2005, a fornal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes (2005). The hearing conmenced at 10:00 a.m at the
Lake County Judicial Center, Suite 12, Second Floor, 550 West
Main Street, Tavares, Florida. The hearing was conducted by
Charles C. Adans, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Shoul d di sci pline be inposed agai nst Respondent based upon
the allegation that she failed to neet m ni mal standards of
acceptabl e and prevailing nursing practice in violation of
Section 464.018(1)(n), Florida Statutes (2002)?

PRELI M NARY STATEMENT

On June 21, 2005, by an Adm nistrative Conplaint in Case
No. 2004- 34970, before the State of Florida, Departnment of
Heal th, the Departnent, as Petitioner, accused Respondent of the
af orenenti oned statutory violation. Mterial facts in that
Adm ni strative Conplaint concern the care Respondent provided
Patient MM, who underwent a col onoscopy in which Respondent
provi ded anesthesia. Respondent is accused of failing to neet
m ni mal standards of acceptabl e and prevailing nursing practice
in one or nore of the foll ow ng ways:

a. By leaving an unstable patient in the
Post Anesthesia Care Unit (PACU) ;

b. By failing to verify patient's vital
si gns upon adm ssion to PACU

c. By failing to stay with a patient in
PACU | ong enough to ensure that the patient
was st abl e;

d. By disregarding the patient's unstable
vital signs when |eaving the patient in
PACU;



e. By failing to provide oxygen via a bag-
val ve mask or through intubation

i mredi atel y;

f. By failing to ensure that proper

equi prent for intubation was readily
avai l abl e in the PACU

g. By failing to utilize the intubation
equi pnment in a tinely fashion as necessary
to restore breathing in an energency; and

h. By choosing to utilize nouth-to-nouth
resuscitation as her first intervention.

Havi ng been served with the Adm nistrative Conpl aint,
Respondent was noticed of her rights in accordance with Sections
120. 569 and 120.57, Florida Statutes. She chose the option to
contest certain allegations within the Adm nistrative Conpl ai nt
as to facts. As a consequence, the case was referred to the
Division of Administrative Hearings (DOAH) in the person of
Robert S. Cohen as Director and Chief Judge. The case was
assigned the DOAH reference nunber, and the undersigned becane
responsible for the case, after it was first assigned to
Susan B. Harrell, Adm nistrative Law Judge.

Fol | owi ng notice of the hearing date, the hearing took
pl ace on the date descri bed.

Cenon Erwin Velvis, CR NA., testified for Petitioner.
Petitioner's Conposite Exhibit nunbered one and Exhibit nunbered
2 were admtted. Respondent testified in her own behal f and

presented M chael A Binford, MD., as her witness.



Respondent's Exhi bits nunbered one and three were admtted.
Respondent's Exhi bit nunbered two was deni ed adm ssion. Both
the exhibits that were admtted and the exhibit denied adm ssion
are being transmtted with this Recommended Order.

| n accordance with a pre-hearing stipulation, the parties
agreed to certain facts. Those stipulated facts are reported in
the fact finding to this Recomended Order.

On Novenber 1, 2005, a hearing transcript was filed with
DOAH. The parties submtted proposed recommended orders which
have been considered in preparing the Recormended O der.

At the conclusion of the Petitioner's case-in-chief,
Respondent noved for a directed verdict. That notion was denied
for reasons stated in the transcript.

FI NDI NGS OF FACT

STl PULATED FACTS:

1. Petitioner is the state departnment charged with
regul ating the practice of nursing pursuant to Section 20.43,
Florida Statutes, Chapter 456, Florida Statutes, and Chapter
464, Florida Statutes.

2. At all tinmes material to the Conplaint, Respondent was
licensed to practice as a certified registered nurse anestheti st
("CRNA") within the State of Florida.

3. Respondent's address of record is 4409 Hof f ner Avenue,

Suite 328, Ol ando, Florida 32812.



4. On or about March 13, 2003, Patient MM presented to
Endosur g Qut patient Center (Endosurg) for a col onoscopy.

5. The col onoscopy began at or about 7:16 a.m

6. According to the Respondent's Anesthesia Record,

Pati ent MM had a blood pressure of 120/70 at 7:30 a.m, and a
bl ood pressure of 140/84 and an oxygen saturation of 96 percent
“at the end of case."

7. Respondent began nout h-to-nmouth resuscitation and CPR
at or about 7:46 a.m, then provided oxygen via a bag-val ve mask
at or about 7:48 a.m, and then provided oxygen by intubation at
or about 7:50 a.m

8. Section 464.018(1)(n), Florida Statutes (2002),
subjects a Iicensed nurse anesthetist to discipline for failing
to neet mnimal standards of acceptable and prevailing nursing
practice.

ADDI TI ONAL FACTS

9. The indications for the endoscopic procedure perforned
on Patient MM were in relation to bright red bl ood per
rectum and anem a. The endoscopi c di agnosis confirmed by the
procedure was diverticul osis and internal henorrhoids.

10. According to Patient MM, this was the first

col onoscopy she had ever had.



11. In the history reported by Patient MM prior to the
procedure, there was no report of chest pain, indigestion, heart
burn, or nausea. The patient did report rectal bl eeding.
Patient MM provided a history of bronchitis, but it was noted
that there were no recent problens with the bronchitis. 1In the
recount of her past nedical history, she made no reference to
congestive heart failure, coronary artery di sease, diabetes,
atrial fibrillation, angina, heart nmurmur, heart val ve probl ens,
or irregular heart. She did have a history in her famly of
heart disease; the fam |y nmenber was her father. By history,
the patient suffered from high blood pressure. At the tine the
pati ent was seen at Endosurg she was 67 years old, 5 feet 5
inches tall, and wei ghed 215 pounds.

12. Respondent has practiced for 30 years in nunerous
settings. Respondent was an independent contractor recently
enpl oyed at Endosurg. Over tinme she has net her obligations in
relation to continuing education for her profession.

13. Wien Respondent first saw Patient MM on the date in
guestion, the patient was in the holding area adjacent to the
procedure room Respondent introduced herself to the patient
and checked the intravenous access. The line had been pl aced
and Respondent checked to nmake certain that the |ine was patent.
Respondent explained to the patient that the patient would be

gi ven sedation. In particular, Respondent told the patient that



she woul d be placed under consci ous-sedation during the
procedure. The patient responded that her son had had post-
operative nausea and vom ting, having undergone sedation, but
that the patient had experienced no problens with anesthesia in
the past. Respondent listened to the patient's chest. The
heart was regular, in that there were no audi bl e sounds of
irregularity or murnmur at that tinme. The patient's chest was
clear. No signs of wheezing or bronchi or rales were present
that woul d indicate upper-respiratory difficulties. Respondent
was aware that the patient suffered from hypertension.

14. Before the procedure Respondent did not observe
anything in the patient's denmeanor which suggested that the
patient was overly anxious.

15. As the anesthesia record reflects, the adm nistration
of anesthesia by Respondent commenced at 7:15 a.m and ended at
7:26 a.m The procedure conmenced at 7:16 a.m and concl uded at
7:25 a.m Before providing the anesthesia, Respondent placed a
bl ood pressure cuff on the patient, a pul se oxineter, an EKG
nmoni tor, and a pre-cordial stethoscope.

16. The patient was anxi ous and Respondent adm nistered a
total of 2 ng of Versed. The Versed was adm ni stered twice.
After waiting to see the reaction to the first admnistration, a

second adm ni stration was provided. During the adm nistration



of this medication, Respondent discussed its subjective
i nfl uence with the patient.

17. Two other persons were in the procedure roomwth
Respondent. They were the physician gastro-endrol ogi st, who was
perform ng that procedure, and an anesthesia technician. The
doctor involved was Dr. Nehme Cebrayel .

18. Wien the scope used to performthe procedure was
inserted the patient winced. |In response to those circunstances
Respondent provided Fentanyl, an ultra-short acting narcotic in
an anmount consi dered appropriate to the circunstances.

19. \When the scope reached the area within the col on where
t he scope needed to be turned, the patient grasped the arm of
the technician and dug her nails into his forearm The
physi ci an cal |l ed upon Respondent to provide other sedation to
allow himto continue the procedure while providing sone confort
to the patient. |In response Respondent gave the patient 30 ng
of Propofol, an hypnotic sedative with a short half-life. Later
the patient began to dig her nails into the technician's forearm
once nore, which the technician reported to the physician. The
physi ci an told Respondent to provide additional sedation.
Respondent gave the patient 30 ng nore of Propofol.

20. Wile the procedure was ongoi ng Respondent nonitored
the patient's vital signs. Before the procedure, the bl ood

pressure was 142/100, the heart rate was 72. The second readi ng



on bl ood pressure taken by Respondent during the procedure
occurred between 7:18 a.m and 7:20 a.m, with a reading of
126/ 66.

21. Pul se oxygen readings that were recorded at the
begi nning and during the procedure reflected 98 percent and 95
percent saturation respectively.

22. \Wen the physician began to withdraw the scope at the
end of the procedure, Respondent told the patient that the
procedure was being finished and that the physician was taking
the scope out. The patient responded by giving a "thunbs up”
gesture.

23. Wen the Doctor finished the procedure, Respondent
asked the patient if the patient was doing "O K " Respondent
asked the patient if the patient was experiencing disconfort,
the patient responded "not really."” Respondent told the patient
that the patient was being taken back to the hol ding area where
she had been picked up before and brought into the procedure
room

24. \Wile the physician was still in the procedure room
Respondent went to the door and opened it into the hol ding area,
and the nurse fromthe PACU at Endosurg cane into the procedure

room Maureen Mayhew, R N, was that nurse.



25. When nurse Mayhew entered the procedure room the
vital signs in relation to blood pressure, pulse, and the pul se
oximeter reading were still displayed on the nonitor in the
procedure room Those readings at the end of the case were
bl ood pressure 140/ 84, heart rate 74, respiratory rate 16 per
m nute and the saturated oxygen |level 96 percent. At that tine
the patient responded to queries and stimuli. The reference to
respondi ng to queries neans that the patient was able to
converse with the Respondent.

26. Wen Respondent turned over the care to nurse Mayhew,
she told the other nurse that the patient had high bl ood
pressure and a history of bronchitis but that the chest was
clear when listened to prior to the procedure. Respondent
expl ai ned that the patient had undergone a col onoscopy, in which
2 ng of Versed, 50 ng of Fentanyl, which is the equivalent to 1
cc and a total of 60 ngs of Propofol, divided into two doses had
been provided. Respondent told nurse Mayhew that the patient
was awake and tal king and that her bl ood pressure had started at
140, had drifted down to 120 and was back at 140, as to systolic
r eadi ngs.

27. After Respondent rel eased the patient to the care of
nurse Mayhew, she proceeded to address the next case. The
adm ni stration of anesthesia to that patient commenced at 7:27

a. m
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28. At about 7:45 a.m a C.N A at Endosurg cane into the
procedure room where the next case was underway. The C. N A
stated that there was a problemwith Patient MM, in that the
patient was not responding as she had been. The C. N A asked
that the doctor and Respondent cone and see the patient.

29. After arranging for soneone to continue to nonitor the
patient that was being exam ned at that nonent and with the
pl acenent of intravenous fluid with that patient to keep him
hydr at ed, Respondent and the doctor |l eft the procedure room and
entered the holding area where Patient MM was found.

30. Wien Respondent and the physician approached the
patient, the patient was alone, flat on the bed. Respondent
checked the patient's pulse at her neck, while the physician
checked the patient's pulse at the wist. Respondent called the
patient's nanme and rubbed on the patient's chest. The patient
made no response. The patient had no pul se. Respondent told
the doctor "I don't have a pulse here." The doctor responded
“"Neither do |I." Wen Respondent and the doctor addressed the
patient in the holding area, they were uncertai n when the
patient had stopped breathing. The doctor commenced chest
conpressions as a formof CPR  Respondent |eaned over the
pati ent and breathed two quick breaths into the patient through
nmout h-t o-mouth CPR.  Respondent asked soneone el se enpl oyed at

Endosurg to bring the CODE cart. Soneone asked the Respondent
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if they needed to call 911. Respondent said, "yes" and the cal
was placed. Respondent was handed an anbubag with a val ve nmask
to assist the patient in breathing. To check the bag's

oper ati on Respondent squeezed twi ce and found that the bag was
not working. This bag bel onged to Endosurg, and by inference
Endosurg, not the Respondent is found to be responsible for its
mai nt enance.

31. During the inception of the nouth-to-nouth
resuscitation provided by her, Respondent noticed that the
patient's chest rose which is an indication that the patient was
being ventilated. By contrast, the initial anmbubag provided no
evi dence that ventilation was occurring.

32. Wen the facility anbubag fail ed, Respondent asked
anot her enpl oyee at Endosurg to go and pick up her personal
anbubag that was | ocated in another part of the procedure room
Whi |l e soneone went to retrieve Respondent's personal anbubag,

t he Respondent continued to provide nouth-to-nouth resuscitation
whi l e the physician gave cl osed chest conpressions to the
patient. During that tinme the chest was rising, indicating that
t he patient was nmaking ventilatory efforts.

33. Wen the second anbubag, bel onging to Respondent, was
handed to her, it was connected to oxygen and it perforned as

expected. The patient was given several quick breaths of the

oxygen through the anmbubag. Respondent then used a | aryngoscope
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and an endotracheal tube to intubate the patient and the patient
was i ntubated. Wile being ventilated through the endotracheal
t ube, Respondent used a stethoscope to listen to the breath
sounds of the patient and she found evi dence that the
endotracheal tube was secure. Wiile this was occurring the
physi ci an continued chest conpressions. The physician al so
adm ni stered certain drugs to the patient to assist the patient.
One drug being administered to the patient at the tinme was

Epi nephrine. The patient was then defibrillated.

34. The defibrillator did not have a separate nonitor. It
was one in which the paddl es associated with the defibrillator
were not hooked to a device that woul d produce print strips of
the results when the paddl es were applied. This defibrillator
bel onged to Endosurg. The Respondent and the physician relied
upon the EKG nonitor hooked up to the patient to gain
i nformati on and her status.

35. Wien the Respondent and the doctor had cone into the
hol di ng area, the patient was not on the nonitor. The physician
pl aced the | eads on the chest of the patient to connect the
monitor to reflect the pulse rate, if any were present. Wen
the patient was first defibrillated and there was no change in
the heart rhythm another dose of Epi nephrine was adm ni stered.
About that tine the fire rescue unit that had been summoned by

the 911 call arrived. That was at 7:51 a.m
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36. The fire rescue personnel included an EMI paranedic
qualified to maintain the airway for the patient. Those persons
took over the patient and prepared the patient for transfer.

37. Respondent asked the doctor if it was acceptable to
return to the procedure room and check the status of that
patient. The physician gave her perm ssion but Respondent did
not return to the procedure roomuntil the EMI paranedi ¢ had
checked the position of the endotracheal tube in Patient MM

38. Through the efforts nade by Respondent and the
physi ci an the patient regained her pulse. A note in the
patient's records refers to the existence of the heart rate and
pul se when the patient was turned over for transport to a
hospital. That hospital was the Vill ages Regi onal Hospital.
There the patient was di agnosed with cardiac arrest and anoxic
brai n damage, encephal opathy. Subsequently the patient was
transferred to Leesburg Regi onal Medical Center. The decision
was eventually nmade to renove the patient fromlife support
gi ven her condition.

39. In an interview nurse Mayhew gave to an investigator
with the Departnent of Health, relied upon by the parties at
hearing, Ms. Mayhew told the investigator that five patients
were in the PACU at Endosurg when Patient MM was transferred
to that unit. At the tinme there was only one regi stered nurse

and a single CN. A in the unit. Liz Singleton was the CN A
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Ms. Mayhew told the investigator that Ms. Singleton indicated to
Ms. Mayhew that the patient was alert and tal king when the
patient entered the unit. M. Mayhew said that she gave

Patient MM a rapid assessnent shortly after the arrival of the
patient in the unit. M. Myhew told the investigator that she
noted that the Patient MM had declined fromalert to
responsive at that tinme. Wen checking the color and vital
signs, a decrease in blood pressure was noted and the patient
was placed in the Trendel enberg position (head down, feet

raised) to try to increase the blood pressure. M. Mayhew
mentioned giving Patient MM a sternal rub. The patient was
noticed to blink her eyes and nove her shoul der. Fluids were
started, and the patient was given Romazi con intended to reverse
the effects of anesthesia that had been provided to the patient
during the procedure. M. Mayhew told the investigator that she
gave C.N. A Singleton instructions not to | eave the patient's
bedsi de and to give the patient one-on-one care. M. Myhew
then went to arrange for another C.N. A to assist in the PACU.
At sone tinme during the care provided by nurse Mayhew, she
indicated that there was a nonitor for blood pressure, oxygen
saturation, respiration and pulse and that the alert al arns were
set. Nurse Mayhew told the investigator that she was starting
an IV two beds away and heard the second C N. A talking to

Patient MM just before the alarns went off. She said that
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Patient MM was in respiratory arrest and that she called a
CODE, neani ng nurse Mayhew called a CODE. Any entries
concerning the vital signs inrelation to Patient MM that were
made foll owi ng the procedure while the patient was in the
hol di ng area were nmade by C N A Singleton, according to nurse
Mayhew s statenent. The nonitor had printout capabilities at
the time but was not activated. Notw thstanding these renmarks
attributed to nurse Mayhewin the interview process, it is found
t hat when Respondent and the doctor addressed the patient in the
hol ding area the nonitor was di sconnect ed.

40. Although in her remarks made to the investigator nurse
Mayhew said that the vital signs were recorded by the C. N A ,
the record of nursing assessnents reflecting the recording of
the vital signs was signed by nurse Mayhew. They show that at
7:30 a.m the patient's blood pressure was 78/ 46, wth a pul se
rate of 52, and a respiratory rate of 12. At 7:35 a.m the
bl ood pressure was 74/42, with a pulse rate of 40, and a
respiratory rate of 14.

41. The physician gave certain post-op orders concerning
Patient MM which were noted by nurse Mayhew when she affi xed
her signature. One of those orders indicated that Ms. Mayhew
was obligated to "notify physician for blood pressure |ess than

90/ 60, pulse >110." This order was not foll owed.
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EXPERT OPI NI ON:

42. Cenon Erwin Velvis, CR N A, has been licensed in
Florida for el even years. He was called as an expert for
Petitioner to testify concerning Respondent’'s care rendered
Patient MM in this case. The witness was received as an
expert.

43. Both the Respondent and M. Velvis have provided
anest hesi a on nunerous occasi ons while patients were undergoi ng
col onoscopi es.

44. To prepare hinself for the testinony, nurse Velvis
revi ewed nmedi cal records pertaining to Patient MM and the
investigative report of the Department of Health. H s opinion
is that Respondent in caring for Patient MM fell belowthe
standards expected of a C.R N. A when considering acceptabl e and
prevailing nursing practice.

45. Concerning his opinion, nurse Velvis believes that
Patient MM was transferred to the PACU in an unstable
condition, that Respondent did not remain with the patient |ong
enough to ascertain this instability and the need for treatnent
and to conduct an ongoi ng eval uati on secondary to the side
effects of the anesthesia, and that once the patient experienced
difficulties, the airway and circul atory systemwere not secured

by Respondent in a tinely nmanner.
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46. Nurse Velvis believes that the bl ood pressure reading
at 7:30 a.m of 78/46 and heart rate and pul se of 52 are | ow,
dangerously so. According to nurse Velvis the normal range is
120/ 80 for blood pressure. There can be an acceptable 15 to 20
per cent departure fromwhat is considered normal. This takes
into account that nature of the procedure that the patient had
undergone. The vital signs that were reflected at 7:30 a. m
denonstrate patient instability at 7:30 a.m, in M. Velvis'
opi nion. The Romazi con adm nistered to the patient would not
ordinarily be used given the anbunt of anesthesia provided the
patient in the procedure. The patient's responsiveness had
progressed to a point fromwhat was initially assessed as
responsi ve or responding to queries, to an unresponsive state.
Thi s woul d account for the adm nistration of Romazicon, a
reversal agent to the tranquilizer that had been used during the
procedure. Nurse Velvis notes that the patient had gone from
responding to inquiries to a state of unresponsiveness where the
patient woul d only nove when given painful stinuli.

47. M. Velvis was aware that the bl ood pressure at 7:35
a.m was 74/42, with a pulse rate of 40, indicating a further
decline. The approximate time of arrest for the patient was

7:45 a.m fromrecords reviewed by M. Velvis.
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48. M. Velvis believes that the Respondent was
responsi ble for verifying the patient's vital signs upon
adm ssion to PACU. He also originally expressed the opinion
t hat Respondent failed to utilize the intubation equipnent in a
tinmely fashion to restore breathing follow ng the energency.

49. M. Velvis concedes that if the cardiac arrest that
occurred with Patient MM were related to anesthesia, the
respiratory response by the patient would be | owered. But the
recording of a respiratory rate of 12 at 7:30 a.m and 14 at
7:35 a.m does not satisfy M. Velvis concerning the quality of
ventilation in the patient, even with the efforts of the patient
bei ng recorded. He al so nakes nention that the | evel of oxygen
saturation at those tinmes was unknown when review ng the record.
He does acknow edge that a respiratory rate of 14 as such is not
consistent with respiratory arrest.

50. M. Velvis acknow edges that nothing in the record
i ndi cates that nurse Mayhew notified the doctor when the | ow
bl ood pressure readings were taken at 7:30 a.m and 7:35 a.m,
contrary to post-op orders.

51. Wen provided a hypothetical under interrogation at
hearing, that reflects the facts that have been reported here
concerning the Respondent and the doctor in their effort to
restore Patient MM 's breathing, M. Velvis retreated from his

opinion that the airway and circulatory system of the patient
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was not secured in a tinmely nmanner when confronted with the
crisis.

52. Wiile M. Velvis changed his opinion during cross-
exam nation at hearing concerning the response by Respondent
|l eading to the defibrillation, he still continued to express the
opi ni on that Respondent fell below the standard of care and was
responsi ble for hypoxia in the patient, the patient not
breathing. He also restated his opinion that Respondent was
bel ow the standard of care for her release of the patient from
the procedure roominto the PACU in an untinely manner.

53. M. Velvis expresses the opinion that immediate
patient care was the Respondent’'s responsibility but in the
at nrosphere of team work the physician was the captain of the
ship. Although the physician was the captain of the ship, the
Respondent was responsible to do what was nost inportant for the
patient, according to M. Velvis.

54. M. Velvis recognizes that nurse Mayhew woul d have
been nore hel pful if she had notified Respondent and the
physician earlier about Patient MM's condition in the holding
area, and Ms. Mayhew s error in | eaving the patient when the
patient was unstabl e.

55. M. Velvis expresses the opinion that the nechani sm
behind the cardiac arrest in Patient MM was a | ack of oxygen,

in that the airway was not secure. M. Velvis in his testinony

20



concedes that the patient could have had cardiac failure not due
to a problemw th respiration.

56. Mchael A Binford, MD., was called by Respondent as
an expert. He is a practicing anesthesiologist in Florida who
conpl eted his anest hesi ol ogy resi dency approximately ten years
ago. He works with CR N.A s in his practice and as such is
able to offer opinion testinony about the performance of
CRNA s intheir practice. He is famliar with the type of
procedure which Patient MM was undergoi ng and the drugs
adm ni stered to provi de anest hesi a

57. Having reviewed the patient's records and the
investigative report fromthe Departnent of Health, his opinion
is that Patient MM was stable when transferred from
Respondent's care to nurse Mayhew s care. That opinion is based
upon vital signs recorded at the conmmencenent, during, and at
the end of the procedure. Fromwhat he saw in the record
concerning the nedication adm nistered to the patient during the
procedure, it was appropriate. Nothing that he saw in the
record made Dr. Binford believe that the Respondent shoul d have
stayed with the patient for a | onger period of tine, given the
amount of nedication provided.

58. By contrast Dr. Binford refers to the vital signs
recorded when the patient was under nurse Mayhew s care at 7:30

a.m and 7:35 a.m Those are not vital signs of a patient in a
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stable condition. Dr. Binford believes that the patient was
deteriorating at that tinme and that nurse Mayhew viol ated the
physi cian's post-op order by not imrediately notifying the
doctor of the vital signs she found.

59. Dr. Binford in referring to nurse Mayhew s stat enent
given to the investigator, reads the statenent to indicate that
the patient was stable when entering the PACU but declined from
alert to responsive. To Dr. Binford this reflects a change in
mental status in the patient. Definitive evidence in the change
in status is borne out by the vital signs taken at 7:30 a.m,
and 7:35 a.m, in Dr. Binford s opinion. Although the Romazicon
gi ven by Nurse Mayhew woul d not have been a drug of choice for
Dr. Binford, he understands that nurse Mayhew may have
considered it appropriate to provide an antidote to the Versed
by using Romazicon. Dr. Binford did not believe that the Versed
woul d have caused the |low vital signs encountered by nurse
Mayhew.

60. Having reviewed the autopsy report related to Patient
MM, Dr. Binford believes that a cardi ac event was associ at ed
with the |ower vital signs. He does not believe that the
respiratory rate of 12 and 14 found at 7:30 a.m and 7:35 a. m
respectively are consistent with respiratory arrest.

Dr. Binford explains that the process involved with a heart

attack, which is also referred to a nyocardial infarction, is in
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relation to the entire heart or some segnent within the heart
not getting sufficient oxygen. |If the patient is not breathing
for a period of tine, the total |evel of oxygen in the bl ood
drops significantly. That is a possibility. The second
possibility is that if there is plenty of oxygen in the bl ood,
but one of the bl ood vessels supplying the heart nuscle becones
bl ocked and no bl ood can get past the obstruction, this can al so
cause oxygen deprivation. Either explanation can cause danage
to the heart and the brain. The first exanple is one in which
probl ens are experienced in getting air and oxygen into the

l ungs, that can be picked up and transported around the body and
t he second expl anation involves a problemw th getting the bl ood
flowinto the area as needed. The first exanple related to
probl enms of respiration is referred to by Dr. Binford as a
primary respiratory event. The second exanple is referred to as
a primary cardiac event, involving restricted bl ood flow.

61. In Dr. Binford s opinion if the patient has
respiratory difficulty, the respiratory rate ranges fromO to 8,
whi ch was not the case here.

62. In Dr. Binford s opinion neither the Versed or
Romazi con were responsible for the vital signs shown in the
patient while she was in the hol ding area.

63. In Dr. Binford s opinion the cause of the patient's

decline was indicative of a primary cardi ac event, as opposed to
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a primary respiratory event and the anesthesia as a causative
agent would not explain it. He expresses this opinion within a
reasonabl e degree of nedical certainty.

64. G ven his knowl edge of the case, Dr. Binford did not
find any deficiencies in the way the Respondent treated the
patient. Wthin a reasonabl e degree of nedical certainty
Dr. Binford believes that the Respondent net her obligations as
to the basic standards for her profession in the pre-operative
phase, during the procedure, upon the release of the patient to
nurse Mayhew and in response to the energency in the hol ding
ar ea.

65. Having considered the opinions of both experts, the
opinion of Dr. Binford is nore persuasive and is accepted as it
exonerates Respondent for her conduct.

CONCLUSI ONS OF LAW

66. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng i n accordance with Sections 120.569, 120.57(1), and
456. 073(5), Florida Statutes (2005).

67. Consistent with Section 456.072(2), Florida Statutes
(2002), the Administrative Conplaint |eaves open the possibility
of i nposing one or nore penalties, to include suspension or
per manent revocation, restriction of Respondent's practice,

inposition of an adm nistrative fine, issuance of a reprimand,
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pl acenent Respondent on probation, and other forms of corrective
action, and renedi al education deened appropriate by the Board
of Nursing. Wth the prospect that the punishnment may invol ve
suspensi on or revocation, to prevail in this case Petitioner
must prove the allegations in the Adm nistrative Conpl ai nt by

cl ear and convincing evidence. See Departnent of Banking and

Fi nance, Division of Securities and |Investor Protection v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).

68. The neaning of clear and convincing evidence has been

explained in the case In re: Davey, 645 So. 2d 398 (Fla. 1994),

guoting with approval from Slomowitz v. Wl ker, 429 So. 2d 797

(Fla. 4th DCA 1983).
69. Specifically, Respondent is accused of violating
Section 464.018(1)(n), Florida Statutes (2002), which states:
(1) The followi ng acts constitute grounds

for . . . disciplinary action, as specified
ins. 456.072(2):

* * %

(n) Failing to neet m ni num standards of
acceptabl e and prevailing nursing practice,
i ncludi ng engaging in acts for which the
licensee is not qualified by training or
experi ence.
70. The basis of the Adm nistrative Conplaint concerns the
care provided Patient MM by Respondent on March 13, 2003 at

Endosurg. The alleged failure to nmeet m ni mal standards of
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acceptabl e and prevailing nursing practice in rendering that

care has been previously described. Based upon the facts found,

and the opinion expressed by Dr. Binford concerning Respondent's

performance, it has not been shown that Respondent failed to

nmeet standards of acceptable and prevailing nursing practice as

al | eged.

RECOMIVENDATI ON

Based upon the facts found and the concl usions of |aw

reached, it is
RECOMVENDED
That a fi nal

Conpl ai nt .

order be entered dism ssing the Adm nistrative

DONE AND ENTERED this 8th day of Decenber, 2005, in

Tal | ahassee, Leon County,

Fl ori da.

ey

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vi si on of Adm nistrative Hearings
this 8t h day of Decenber, 2005.
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COPI ES FURNI SHED,

I rving Levine

Assi stant General Counsel
Department of Health

Prosecution Services Unit

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Danon A. Chase, Esquire

Chase Law O fices, P.A

Post O fice Box 196309

Wnter Springs, Florida 32719

Al ex Finch, Esquire
2180 Park Avenue, Suite 100
Wnter Park, Florida 32789

Dan Cobl e, Executive D rector
Board of Nursing

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency derk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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